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CRAIIE ,f .

l1l  The Amended Statement of C1aim proposes a class

proceeding and asserts on behalf of the proposed Caled.onia

business class and the property owners class, a c laim in

nuisance against the applicant/defendant, Corporation of

Haldimand County, based upon the closure of Argyle Street by a

group of protestors,  not part ies to this act ion, who blockaded

themselves behind barr icades, ef fect ively c losing a port ion of

the main street of the Town of Caledonia, namely Argyte Street,

i n  t he  pe r iod  f rom Apr i l  20 ,  2006  to  May  24 ,  2OOG.

12) The Amended Statement of Claim frames the action as

against the applicant/defendant, the Corporation of Haldimand

County,  hereinafter Haldimand, in nuisance. The appl icant

concedes, for the purposes of the mot ion, that as plead.ed, the

aforesaid blockade did const i tute a nuisance. I t  is central  to

this motion and not controversial, that Hatdimand took no

posi t ive step with regard to the closing of  Argyle Street.  I t  is

accepted that the protestors barricaded themselves on Argyle

Street and thereby' blocked the use of the thorough fare to

others. There is no evidence that Haldimand. permitted or,

ind.eed., acquiesced in any blockage of the street.



- 3 -

l3 l  Haldimand further accepts that there is recognized in

Iaw, a common r ight of  passage appl icable to Argyle Street.

However, the sticking point on the motion is the submission that

there is no duty on Haldimand to protect or maintain that right.

The evidence on the motion is that Haldimand. did not deny the

plaint i f fs the r ight of  way; that denial  being that of  the

p ro tes to rs .

t 4 l Haldimand is a municipal corporation and as such is a

creature of  provincial  statute.  Accordingly,  i t  has only those

powers, duties and obligations as are conferred on it by

statute. One may see the development of the doctrine of

nonfeasance which is,  in ef fect ,  that a municipal i ty is not

I iable in law for not act ing, unless there is an expressed

statutory requirement to do so.

t5l  The plaint i f fs/respondents have been unable

demonstrate or to implicate any posit ive duty upon Haldimand

remove the protestors and open Argyle Street.

l5 l  I t  is  worthy of  emphasis to state that the cause of

action here does not rest upon a duty on a municipality to keep

a common way (Argyle Street) maintained and repaired (s. 44 the

Idun ie ipa l  Aet ,  S .  O.  (ZOO1 )  e .25)  ,  wh ich is  a  pos i t ive  s ta tu tory

duty.  The complaint  in this act ion is a deniat  to the publ ic

to

to
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(represented by the plaint i f fs)  of  common passage. The author i ty

for the proposi t ion that there is no l iabi l i ty upon a

municipal i ty f  or non- f  easance, absent express statutory duty,

has been wel l  -stated in our law. (see for example,

D I o n E r e a T ( C i t y )  v .  D f i u e l a i r ,  [ L 8 9 8 ]  2 8  S . C . R . 4 5 B  a t  p .  7  ( e . L . ) ;

Brown v.  HamiTton (ei ty)  ,  I  l9o2] o.  .7.  No. 13 5 H. c .  ,J.  at  para.

13;  Lefebvre v .  Grande-Drere (Town) ,  (L9L7) ,  55 s .c .R.  L2L a t

p p .  s - 5  ( Q . L . ) .

l7 l  r t  is also worthy of  note in these reasons, the fact

that Haldimand had entered into a contract with the defendant

Ontar io Provincial  Pol ice. The relevant port ions of  the pol iee

Serviees Aet provide as follows:

4. (7) Every munieipaTity to which this
subseetion applies sha77 provide adequat,e
and effective poriee services in aeeordance
wi th  i ts  needs.

5. The munieipaTity, s responsibil i ty for
providing poliee serviees shall be
discharged in one of the foTTowing ways:

3. The couneiT may enter into an
agreement under s. 70 (agreements
for provision of pofiee serviees
b y  O . P . P . ) .

10. (1) The Sol ic i tor General  may enter into
an agreement with t,he eouneil of a
munieipaTity of jointTy with the eouncils of
two or more munieipaTities for the provision
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of police services for
munieipah tres by the
PoTice.

the munieipality or
Ontario Provineial

t 8 l The evidence is that Haldimand did enter into such a

police services contract under which the ontario provincial

PoI ice undertook the dut ies of  providing pol ice services in

Haldimand. The Council of Haldimand, in accordance with that

cont rac t ,  t ransfer red i ts  po l ic ing owners  to  the O.  p .  p .

Accordingly, the Amended Statement of C1aim d.oes not presently

assert a breach of duty against Haldimand to provide adequate

and effect ive pol ice services pursuant to s.  4 of  the pol iee

Services Aet.  That c laim being withdrawn by the plaint i f fs.

t9l The moving party, Haldimand, makes the fotlowing

statement in i ts Factum, dt  paragraph 58:

The pTa in t  i f  f  s have incorcectTy
characterized the ArgyTe street barrieades
as a munieipaT road eTosure and a publie
nuisanee, when it, was in fact a
manifesEation of a polit ieaT Tand claims
dispute and a poTieing lssue . It was
ent i reTy the responsibiTi ty of  the O.p.p.  to
provide effective and adequate poliee
serviees to the residents of the County
pursuant to the PoTiee Services Agr:eement,
whieh would include the removal of the
Protestors by f oree it deemed r?ecess ary. The
County had absoTut,ely no authority Eo
interfere with the operational deeisions of
the O. P. P. with respect to the manner in
whieh they responded to the oeeupation.



- 6 -

DECTSION

[10] r  am sat isf ied that there is no genuine issue for

trial. Accordingly, I am obliged to grant summary judgment

pursuant to rule 20 .  01 (  g )  and 20 .  04 (2) of  the Rules of  Civi |

Proeedure pursuant to the process and authority established in

Dawson v.  Rexeraft  storage warehouse rne.,  [1999] o. ,J.  No. 3z4o

(C.A. )  ;  Augonie v.  Gal ian Sol id Waste l t tater ia l  Ine. ( i -99g) ,  j -5G

D.  rJ .  R.  (4 th)  222 (ont  .  e .A.  )  ;  7067590 ontar io  r , imi ted v .  ontar io

loekey cTt tb  (1-995)  ,  2 t  O.R.  (3d)  546 (C.A. ;  ,  I rv ing ungeman

r ' im i ted  v .  Ga lan i s  (1991)  ,  4  o .R .  ( sd1  545  (C .a .1  ;  T ransamer iea

Aeeidental I'ife Insuranee Co. v. Toronto Dominion Bank, [i-99g]

o . , . J .  N o .  L 2 7 3  ( G e n .  D i v . ) ,  v a r i e d  i n  p a r t  ( l - 9 9 9 ) ,  4 4  o . R .  ( 3 d )

e 7  ( c . A . ) .

f have concluded by

defendants in this act ion do not

cl-aim as against Haldimand, each

motion and elected not to at tend.

[  1 1 ]

tt2l

act ion as

[ 1 3 ]

o f  costs ,  I  d i rec t  that  a

p la in t i f fs '  counse l  as  to

inference that the other

have an intention to cross-

of whom, was served with this

rn the resurt , judgment is granted dismissing the

against the defendant,  Haldimand.

Shou1d Haldimand wish to make submissions on the issue

written submission be served upon the

the entit lement of costs and quantum,
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p la int i f fs  wi l l have 20 dayswithin 3O days hereof.  The

thereafter to del iver a reply.

ReLeased: i lu ly 30, 2007
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