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I. CHRONOLOGY

@aragraph of draft Amended Statement of Claim in parenthesis)

28 Jan2004 Haldimand County enters into Police Service Agreement with Province (19)

28 Feb 2006 Protestors occupy the Douglas Creek Estates (2g)

3 Mar 2006 Henco Industries Limited brings Application in Superior Court (31)

3 Mar 2006 Order of Justice B. Matheson provides interim injunction (32)

9 Mar 2006 Order of Justice T. Marshall makes injunction permanent (33)

17 Mat 2006 Order of Justice T. Marshall issuing Warrants for contempt (34)

28 Mm 2$$6 Or{er of lustice T . Marsha\\ mdirng findrngs ol contempt (3 5)



20 Apr 2006 OPP affests 16 protestors (38)

Protestors set fire to tires on Argyle Street (40.b.)

Protestors block Argyle Street (a0.a.)

Protestors block Hwy. 6 (40.0

3 May 2006 Minister of Community Safety and Correctional Services undertakes not to call
in federal police assistance (77)

24 May 2006 Traffic opens on Argyle Street (50)

13 Jun 2006 Highway 6 is reopened (53)

4 Jul 2006 Minister of Public Infrastructure and Renewal become owners of DCE (45)

2. ISSUES

3. Causes of Action Asserted in Amended Statement of Claim

4. The Plaintiffs in this action have in the Amended Statement of Claim asserted two

causes of action against the Defendant, Haldimand County:

(a) a claim based upon nuisance arising from the closure of Argyle Street on behalf

of the Caledonia Business Class and the Properfy Owners Class (the 'Nuisance

Claim"); and

(b) a claim based upon the breach of the duty of the Defendant, Haldimand County,

to provide adequate and effective police services under s. 4 of the Police Services

Act, on behalf of the Caledonia Business Class, the Property Owners Class and

the Contractors Class (the "Police Services Claim").
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5. Abandonment of Police Services Claim

6. The Plaintiffs are abandoning the Police services claim.

7. The Plaintiffs advised the solicitors for Haldimand County of the abandonment of the

Police Services Claim by letter on June 14,2007 .

8. FACTS

9. Caledonia is the largest urban centre in Haldimand County.

Transcript of Cross-Examination of William Pearce, Responding Party's Motion Record, Tab 2,
Q. 14

- 10. Argyle Street is a municipal highway under the jurisdiction of Haldimand Countv.

Affidavit of lVlargaret McCarthy, Motion Record [Certificationl, Tab 4, para.27
Transcript of Cross-Examination of Witliam Pearce, Responding Party's Motion Record, Tab 2,
Q. 33

I 1. Argyle Street is the main arterial road through Caledonia.

Transcript of Cross-Examination of William Pearce, Responding Party's Motion Record, Tab 2,
Q . t s

12- The businesses located along Argyle Street are highly dependent upon the volume of

traffic along Argyle Street.

Affidavit of Richard Peart, Motion Record [Certificationl, Tab 22, para. 6.
Affidavit of Christopher Leonard, Motion Record [Certificationl, Tab 23, para. 6.
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13. Public passage along Argyle Street was blocked from the Third Line to Celtic Drive for
the entire period from April 20,2006 to May 24,2006 (the "Closure period").

Affidavit of Margaret McCarthy, Motion Record [Certificationl, Tab 4, para. Zg

14. During the Closure Period, Haldimand County did not pass any by-law pursuant to s. 35

of the Municipal Act removing or restricting the common law right of passage by the

public over Argyle Street.

Transcript of Cross-Examination of William Pearce, Responding Party's Motion Record, Tab 2,
Q. 36

15. During the Closure Period, Haldimand County did not pass a by-law pursuant to s. 42 of

the Municipal Act delegating to a committee of council or to any employee of the

municipality a power to temporarily close Argyle Street for any pu{pose.

Transcript of Cross-Examination of William Pearce, Responding Party's Motion Record, Tab 2,
Q. 37

During the Closure Period, Haldimand County did not take any steps to seek the
assistance of the courts to remove the protestors or the banicades from Argyle Street.

Transcript of Cross-Examination of William Pearce, Responding Party's Motion Record, Tab 2,
Qs. 81,89 and 93.

16.
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During the Closure Period Haldimand County did not seek any assistance from the
provincial government or the federal government to request that the federal government

provide RCMP, Defence Department or other federal assistance to remove the protestors

from Argyle Street.

Transcript of Cross-Examination of William Pearce, Responding Party's Motion Record, Tab 2,
Qs. 100 to 108.

As a result of the closure of Argyle Street business owners in Caledonia were damaged

by the reduction of sales revenues.

Affidavit of Richard Peart, Motion Record [Certificationl, Tab22,paras.7 and 10.
Affidavit of Christopher Leonard, Motion Record [Certificationl, Tab 23, para. 10.

A substantial number of property owners in Caledonia use Argyle Street as the main
route of traveling through Caledonia and entering and exiting Caledonia and the closure
of Argyle Street has diminished the enjoyment of their property.

Affidavit of Christina Acciaccaferro, Motion Record [Certificationl, fan ZS]para. ll.
A f f i d a v i t o f S t e v e T o n g , M o t i o n R e c o r d [ C e r t i f i c a t i o n | , T a b 2 4 , p a i a . l 1 . �
Affidavit of Michelle Kavanagh, Motion Record [Certificationl, Tab 227rpara. ll.
Affidavit of Paul Durcek, Motion Record [Certificationl, Tab 2g, para. ll.

1 8 .

19.



20. LAW

21. The Nuisance Claim

22. Nuisance

23. A public nuisance has been defined as any activity which reasonably interferes with the

public's interest in questions of health, safety, morality, comfort or convenience. The

conduct complained of must amount to an attack on the rights of the public generally to

live their lives unaffected by inconvenience, discomfort or other forms of interference.

An individual may bring a private action in public nuisance by pleading and proving

special damages.

Ryon v- Victoria (City) [19991 S.C.J. No. 7, per Majo t, J., para. 52, PlaintifPs Book of Authorities.
Tab 59

24. Justice Major in Ryan v. Victoria (City) stated:

"Such actions commonly involve allegations of unreasonable
interference with a public right of way, such as a street or
highway ...."

Ryon v. Victoria (City), ibid.,

25. Common Law Right of Passage

26. The Corporation of Haldimand County was created by the Town of Hatdimand Act,

I999, S.O. 1999, c. 14, Schedule B.

27 . Section 2(2) of the Town of Haldimand Act, 1999, provides that Haldimand County has

the status of a city and a local municipality for all purposes.

Town of Haldimond Act, 1999, S.O. 1999, c. 14, Schedule 8., PlaintifPs Book of Authorities, Tab I I
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28. Section l(l) of the Municipal Act, 200l defines "highway" as follows:

"highway" means a common and public highway and includes any bridge, trestle,
viaduct or other structure forming part of the highway and, excipt as otherwise
provided, includes a portion of a highw ay.',

Section 1(1) of the Municipal Act, 2001, S.o. 2001, c, 25, plaintifps Book of Authorities,
Tab 12

29. There is no inherent right or authority in the municipality to close a highway, such right
or authority must be expressly conferred by the Legislature.

Code v. Jones ll923l O.J. No. 57 (Ont.C.A.), PlaintifPs Book of Authorities, Tab 13
Hydro-Electric Power Commission of Ontario v. Grey (County) Ilg24lO.J. No.3l (C.A.),

PlaintifPs Book of Authorities. Tab l4

Section 35 of the Municipal Act, 2001 provides:

"35. Except as otherwise provided in this Act, under the sphere ofjurisdiction'Highway, including parking and traffic on highwoys', a municipality may pass
by-laws removing or restricting the common law right of passage by the public
over a highway and the common law right of access to the highway by an owner
of land abutting a highw ay:'

Municipal Act, 2001, S.O. 2001 , c.25, s.35, PlaintifPs Book of Authorities, Tab l5

What the municipal council has not power to do, it cannot authorize others to do.

Code v. Jones, supra, per. Ketly, J., para. 6, ibid.

The Crown cannot license the erection or commission of a nuisance; nor can a municipal

corporation do so by virtue of any inherent or general powers. A building, or other

structure of a like nature erected upon a street without the sanction of the Legislature, is

3 1 .
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a nuisance, and local authorities cannot give permission to occupy streets without

express or plain power to this end conferred upon them by charter or statute.

Code v. Jones, supra. per Kelly J., at para. 7, ibid.

The common law right of passage is distinct and apart from the responsibility of the

municipality to keep proper maintenance or repair of the highway. It is liable, on the

ground of misfeasance or nonfeasance, if it permits obstacles to be placed on the

highway which prove dangerous to travelers. As stated by Boyd, C. in Pow v. Township

of West Oxford:

"under our Municipal Act and the decisions, the local municipality
where the road is situate is responsible for keeping in proper maintenance
and repair the traveled part of the road; but, apart from this distinct
statutory liability for ir, the municipaliw is

ofhisfeasance or nonfeasance, if it permits obstacles to be placed
al@e traveled w&y, which prove dangeffi
lawfully within the limited of the public highway. These obstacles may
amount to a standing nuisance, and any traveler, in the exercise of
reasonable care, who suffers injury from coming in contact with them,
has a right of action against the municipality.

It is a general rule of law that the public has a right to travel over the
whole width of a public way as laid out, and this without being subjected
to any other or greater danger than may arise from natural obstacles or
from those occasioned by the repairing of the traveled part. If outside of
the traveled path an obstacle naturally exists or is necessarily placed
there, the traveler takes his course there cum periculo, at his own risk; but
where the obstruction is wrongly placed or allowed to be there, and is so
placed as to become a nuisance to travel reasonably taken over that part
of the highway, then the municipality which can remove the danger or
abate the nuisance becomes liable if injury results, and notice of the
situation is brought home to the governing body.

This case may rested upon the broad ground that the municipality, having
power to control the construction of the electric railway tracks so that
they should not be a nuisance on the public highway, failed to exercise
any or any effective supervision, resulting in a considerable obstruction
being superimposed on the surface of the road allowance and allowed to
remain there without abatement or amendment.


